
f~' ~ .'..

r

1
I

'" I
.'.

AGREEMENT

BETWEEN

THE GOVERNMENT OF MALAYSIA AND

THE GOVERNMENT OF THE KINGDOM OF MOROCCO

FOR THE PROMOTION AND PROTECTION

OF INVESTMENTS

The Government of Malaysia and the Government of the Kingdom of. .

Moroccop (hereinafter referred to as the "Contracting Parties");. .

Desiring to expand and strengthen economic and industrial cooperation

~ on 'ttlong term basi~,and in particular,.to create.favourableconditions for

investments by investors of oneContracting"~Party in the territory of the

other Contracting Party;"

Recognising the need to protect. investments by in'-:6stors uf both
Contracting Parties and to stimulate the flow: of !nvsstments" and

individual bushles!) initiative with a viaw te promoting the economic

prosperity of both Contracting Partie!;;

Have agreed as foHows:
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A2T!CLE~1

Definitions

.

",

!tii

I 1. For the purp()s~ ~fthis Agreement:

(a) "investments" means every kind of asset ,', invested in

accordance with legislation, regulations and national

policies in force in the territory of ' each of the Contracting

Parties and in particular, (though n~exclusively)" includes:

(i) movable and immovable property and any other

property rights such as mort9.~ges,pledges and liens;

t
(ii) shares, stocks and debentures of companies or

interests in the property of such companies;

(iii) claims to money or to any performance under contract

having a financial value;

(iv) intellectual property, ,rights, including' ri$lhts with

respect to copyrights, pate~ts and utilitY models,

. trademarks and service' marks, ,,' ' geographical

" indications"layout designs of integrated circui~, trade

names, trade secrets; techoficaLproc:esses and know-

how and goodwill;, '

(v) ,'bu5!~ess '~~ilcesse~ns confe~ed'" by' 'law ,or' under

contract, including concession's. to search fot}' extract~.- . . . . .

or exploit natural resources~

",

(b) "returns'. means the amount yield~dby an investmenf'and in

particular, though not exclusively! includes profits, interests,

capital gains, dividen~s,roY2~~ies 0'"fees;
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(c) "investors" means:

. .

(i) any'-' .physical p8fson possessing Malaysian or

Moroccan:. citizenship or permanently', residing in, .

Malaysia or in Morocco, in accordance with the laws in

force in Malaysiaor Morocco respectively; or

{

(ii) , any'legal person constituted under the law in force in

each of the Contracting' 'Parties, and arty. partnership,
, ,

trust, joint-venture: organization, association or

enterprise duly constituted in accordance with

applicable laws of that Contracting Party~

(d) '''territory'' means:

(i) with respect to Malaysia, all land territory comprising

the Federation of Malaysia, the territorial sea, its bed

and subsoil and airspace above;

(

(ii) with respect to the Kingdom of Morocco, the territory

of the Kingdom'ofMorocco, including any 'marit~me."~ , - . ....

area situated beyor.d the territorial waters of the

, Kingdom of Morocco and which h~sbeen or might in

the future be designated by the laws of the Kingdom of

Morocco in accordance with international laws' as an

area ~ithin which the Kingdom' of Morocco' may

exercis& rights with regard to the sea-bad and' SI~b-50il

and the natural resources'; ,

(e) "freely usable ~UITf::11CY"means C1fiYcurrency that is widely

used to make payments for international transactions and

wid~:y traded .in the international principal exchange
markets,
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2. (i) The term "investments" referred to .!" paragraph 1(a) shan

onlyref~r to all .investments that. are made..in.-3ccordcmce

with the laws, regulations and national' policies of the

Contracting Parties.

(ii) Any.al,terationof the form in which as.~ets are invested shall

not affect their classification as investments, provided that

such alteration is not contrary to the approval; Ifany, granted

in respect of the.i;lssets originallyinvested.

ARTICL.E2

Promotion and Protection of Inve~tments

1~ Each Contracting Party shall encourage and create favourable

conditions for investors of the other Contracting Party to invest

capital in its territory and, in accordance with its laws, regulations

and national policies,shall admit such investments.

-
2. . Investments of investors of each Contracting Partyshall at all times

be accorded equitable treatment and shall enjoy full and adequate

. prot~ction and security in the territory of the other Contracting
. .

Party. Neiiher Ccmtracting P~rty shall impair by discriminatory

m~asures the manage.ment,. maintenance, use,~njoym{;nt or
. .

. disposal of inves.tments i.n its territory of .investors 'of other
Contracting Party. .,

{(

, I

3. Returns of investmentS, ie1case of t"'~irreinvestment in accordance

with the raw in ftlrcein each of the Contract~ngParties, shall enjoy

the sam~ protectior. accorded to the initialinvestment.

,.

, .
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ARTICLE 3' '"

Most-F avaJJred-Nai~6Q.:.frovisions --,

1. Investments made by investors of either Contracting P~rty in the

territory of the other Contracting Party shall receive treatment

which is fair and equitable, and not less favourable than that-

accorded to investments made by investors of any third State.

2. The 'provisions of this Agreement relative to the granting of
treatment not less favourable than that accorded to the investors of

any third State shall not be construed so as to oblige one

Contracting Party to extend to the investors of the other the benefit

of any treatment, preference or privilegeresulting from:

(a) any existing or future customs union or free trade area or a
, '

common market or a monetary union or similar international

agreement or other forms of regeonal cooperation to which

either 'ofthe Contracting Parties is or m~ybecome a party, or

the adoption of an agreement designed to lead to the
formation or. extension of such a union or area within a

reasonable length of time; or "

,(

'. (b) any intemati0n.al agreemani or arrangement relating wholly. \ . ~ .

or mainly to 'taxa.tion',ot ,a~y domestic legislation relating

whollyor mainly to't~ation.

..,

ARTICLE 4

, . Compans t". a Ion for l ossas '.

Investors of one Contracting Party whose inveBtnumts, in the territory of

the other Contracting Party sUffer losses owin~ to war or other armed

conflict, revolution, a state of natior:ai emetgen:cy~ revolt, insurrectiq-n or

riot in ihe' territory of the' ~3tter Contracting Party shall be accorded by the
5
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latter Contracting Party treatment, as regards restitution, indemnificatio~,

compen~ation or ,>othersettlement, no less favourable than that which the

latter Contracting Party a~cords to investors of any ~hirdState.
. -

ARTICli; 5

Expropriation

Neither Contracting Party shall take any measures of expropriation or

nationalisation against the . investments of an investor of the other

Contracting Party except under the followingconditions:

. (a) the measures are taken for a laWfulor public purpose and

under due process of law;

(b) the measures are non-discriminatory;

., .-

(c) the measures are accompanied by provisions for the

payment of prompt, adequate and effecti.veCompensation.
Such compensation shall amount to the market value of the

investments affected immediately before the measure of

dispossession became public knowledge, and it shall be

freely transferable in freely usable. currencies from the

Contracting Ptitrty..Any unreasonable delay in payment of

compensation. _ shall . eany . an. : interest at prevailing

commercial rate as agreed upon by both parties unless such

rate is..prescribed by law.

..

I
..

.
., Tran~fAnt

.,.

1. Each Contracting Party shall, subject to its laws and regulations,

guarantee to investors of the other Contracting Party the free

transfer, after discharge of fiscal obligations, of their assets
6
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invested in particular, though not eA~lusively, inc!udes~

...
(a) capital inyested' and any additional amount . ,used for

, '

maintenance or extension of ttle investment;

(b) profit, ,dividends,.interests, royalties or other current

revenue;

(c) funds 'in repayment of borrowingsl'oans giveO,:'by:investors
of one Contracting Party to the...investors of the other

Contracting Party which, both. Contracting ,Parties have

recognisedas investment;,"(

(d) proceeds from sale or liquidation of altor any part of an

investment; and

(e) salaries, wages and other rem"ner.ations received by

national of one Contracting Party woo have obtained 5nthe
. "

territory of the other party.the corresponding work permits',

relative to an investment,' p.':Irsuant' t~ the &xchanQe '
regulations in force in each Contracting Party.

2. . Transfers mentioned in,p~ragraph', (1,:~.}:~~an"be ~ff~cted. withou:t

,',delay in freely usal)lecun;:e~c¥: ,tit;t?e:'r~t~~ of exchange:i1pplicable.

on the date of transfer and UnfJer.t~~.cr"trt:i~it~xcb~nge':regulations.' .

3. The ContractihgParties u81dertake to:.iiccord.,to ,fthe tra~sfers

referre~' to in paragraph 1 of'thbrAfticlea,:tteat~ntas. tavo'urable>

as that accorded to transfers originatmg ff~m investments made by. .

investors of any'third'State;,

-
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, ARTICLE Z

Setl!ement of ii1vestment Disputes Between.
A Contraciing Party And An Investor

Of The Other Contracting Par1)l

1. Disputes between one ofthe Contracting Parties and an investor of

the other Contracting party, in connection with investment, shall be

settled, ,as, far as possible amicablyI' by consultations and

negotiations between the parties in dispute.

2. Ifthese disputes cannot be settled in this way within six (6)months

following the date of a written notification, the dispute can be

submitted as the investor may choose:

, "(a)

(b) for arbitration to the International Center for Settlement of

Investment Disputes (ICSID)set up, by the "Convention on

Settlement of Investment Disputes b~tweenStates and

Nationals of other State'" opened. for signature, at
Washington on ~arch 18th i 965"

3. " Neither Contr.aciingParty mny raise as ao..ob!ectionat any stage of
proceadings or enfar~eiT1entof an arbitrah~w.ardtt.h€ireceipt; by the

" investor of the other, Contracting Party to the- dispute~.of an

indemnity covering' ':wholly 011'.partiall~, his losses' under an

insurance policy.

4. .. The arbitral tribunal shall base its decision on ~he'national law'of." .. .

the Contracting Party'irivo.lved in d~sptite,in whose territory the," ,
, .

investment was made ancluding the rules relative to conflicts of

~aw, the provisions of this Agreement; the provisions of particular
8 '

..



agreements relative to investment and the ..provisions of

international 'law.

5. ,The arbitration aw~rd shall be final af'Jdbinding for all parties in

dispute. Each Contracting Party commits 'itself to execute the

award according to its 'national law. '.

ARTICLE 8

Settlement of Disputes Between

The Contracting Parties

"( 1. Disputes between the Contracting Parties concerning the

interpretation or application of this Agreement should, if possible,
be settled through diplomatic channels.

2. Ifa dispute between the Contracting Parties cannot be settled after

a period of six (6)months fromthe date of beginning of negotiation,

it shall upon 'the request of either Contracting Party be submitted to
, an arbitraltribunal.

- 3. '.' The arbitral tribunal' shall be constituted as follows: each
, , .

, Contracting Party s;hailappoint one member of the tribunal and the

'.( -; ,I two members shall then select jointly,a third-arbiter from a national '. -
'..ofa thirdState as Chainnanof the tribunal. Thetwomembersshall '

be appointed within two (2) months, ~nd the Chairman shall be

appointed within three (~) months", fl'om the, date of ~otification

from one Party to t~e other P~rty of its, inte~iion to submit the
dispute to an arbitrartribunai.

4. If within the periods specified in paragraph 3 of this Article the

necessari appointments have not been' made, either Contracting
Party may invite the President of thelntemational Court of Justice

, .

to make the necessary appointments. If,the President. is a national
9
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of either Contracting Party or if he ~s o~herwise prevented from
, ,

discharging the said functiol1,the Vice..Preside~lt shall be invited to- ,

make the necessary appointments. If the Vice-President ,is a,

national of either Contrncting Party or if he too is prevented from

discharging the said 'function, the member. of. ~he rtitei11ational

Couriof Justice next"in seniority who as not a national of .either

Contracting Party shall be invited fto 'make the 'nec-essary' ,

appointments.

(

5. The arbitral tribunal shall reach its deci~conby a majority of votes..,
. '

Such decision shall be binding on bothCe»ntracting Parties. "ESlCI1"'

Contracting Party shall bear' the cost of :its own member of 'the

, tribunal and of its representation in the arbitral proceedings; t,!1e

cost of the Chairman and the remaining costs shall"be borne in,

equal parts by the Contracting Parties. Tha trfbu61al$l11alldetermine

its own procedure.

ARTICLE 9

Subrogation

l

~ Ifa Contracting Party or 'its designatedagenc~ rn.~kesa payment to any of
~is investors under, a ,guarantee ag~irist.:noril,~ommercia8 risk .It, has::"

granted In respect of an Investment the othe~'Contractifl1g<:Partyshall". ,',

without prejudice to the' rights ,of thG.t~onn~f .Contmcting.'P~rty!tUn~der:'

Article 7, recognize the transf~r of any,right-~r Jitle of~ucl1. investors to ',. .

the foriner, ContractengParty O~' its desfgn~ted" agency:: ,and, the,
. ~ ., . .., ,

subrogation of the former Contracting Partt 1)~"fi~'d.~s,ngO~1t~dagencyto :".
any right or title.

-

," ",
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ARTICLE 10

I vestmentst. n to n "$jllica 10 """ .
",

," "..

"

1. This Agreement shall apply to ,invesiments made in freely usable

currency in the territory of either _Contracting Party made in

accordance with its laws, regulations or national policies by

investors of the other Contracting Party prior to as well as after the

entry into force of this Agreement. This Agreement shall however

not apply to disputes tha~arise before its entry into force.

2. Investments ruled by provisions of a partucularagreement betWeen,

one of the Contracting Parties and~nvesto&s.of the.. other

Contracting Party shall be governed by the terms of that particular

agreement in so far as it contains provisions more favourable than

those set out in this Agreement.

ARTICLE 11

Entry into Force, Duration ana Termination

1. This Agreement shall enter into force thirty (30)daY$after the later
, ,

date on which the ~ovemments of the Contracting Partie~ ~ave
notified, each otner that their constitlJtionalrequirements'~ for the

entry into fQrca of this Agreement have bee_I)fulfilled. The later
date shall refer -to tha date on which the last notification letter is

---

sent.

2. This Agreement shall remain'in force for ~;period af.ten (10) year~;

and shall continue in force, unless term~nated.in accordance with

paragraph 3 of this Miele.

3. Ei~her Contracting Party m~y by giving one (1}year's written notice

to the other Contracting Party, teminate 'this Agreement at the end

of the Initial ten (10) year period {)ranytime thereafter.
11

-
,/

.-'" ...-



~ ';'~".
'" ~. - .

... ..

4. Wftho'respect to investments ~~de or acquired prior to..~he date of

term~i1ation of this' Agreement, the pro~sions' of all .of the other

Articles of this Agreement Shall continue to be .effectivefor a period. . .

of ten (10)years from such date of tennination.

IN WITNESS WHEREOF, the undersigned, duly authorised thereto by their

respective Governments, have signed this Agreement.

Done in duplicate at Rabat, Morocco this 16'" day of April2002 in bahasa

Melayu, Arabic and the English languages, all texts being equally'

authentic. In case of any divergence of interpretation, the I;:nglishtext. .

shall prevail.

~ FOR THE GOVERNMENTOF
MALAYSIA

FOR THE GOVERNM,:NT OF
THE KINGDOM OF MOROCCO
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